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ORDINANCE 2012-628
AN ORDINANCE APPROVING THE SETTLEMENT OF PENDING FEDERAL COURT LITIGATION BETWEEN CERTAIN SPRINGFIELD RESIDENTS AND THE PROPERTY APPRAISER REGARDING ANNOTATIONS OF PROPERTY RECORDS CONCERNING VARIOUS PARCELS AFFECTED BY A CONSENT DECREE ENTERED BY THE UNITED STATES DISTRICT COURT FOR THE MIDDLE DISTRICT OF FLORIDA WHICH INVOLVED REMEDIATION OF PROPERTIES CONTAMINATED BY ASH FROM FORMER CITY INCINERATOR SITES (THE “WARNINGS LAWSUIT”); APPROVING AND AUTHORIZING EXECUTION OF A PROPOSED SETTLEMENT AND LIMITED MUTUAL RELEASE AGREEMENT; APPROPRIATING FUNDS FOR PURPOSES OF THE SETTLEMENT; PROVIDING FOR A CARRYOVER OF FUNDS TO FISCAL YEAR 2012-2013; AUTHORIZING THE GENERAL COUNSEL AND HER DESIGNEES TO TAKE ALL FURTHER ACTIONS TO CONCLUDE THE WARNINGS LAWSUIT; PROVIDING AN EFFECTIVE DATE.


WHEREAS, the City of Jacksonville and the United States Environmental Protection Agency have previously entered a Consent Decree approved by the United States District Court for the Middle District of Florida in the case styled U.S.A. v. the City of Jacksonville, Case No. 3:08-CV-00257-HES-TEM, a case regarding remediation activities at and around certain former incinerator sites in the City of Jacksonville (the “Consent Decree Litigation”); and

WHEREAS, the City of Jacksonville is a party to the Consent Decree and in the Consent Decree Litigation; and

WHEREAS, the Consent Decree contains various provisions which included, among other things, requirements that the Property Appraiser, upon passage of an ordinance by this Council, place annotations on property record cards of properties located within the former Ash Site boundaries as defined in the Consent Decree where there were or may have been hazardous substances on and underneath the properties; and 


WHEREAS, the Property Appraiser acted in good faith to place contamination warnings on various properties pursuant to a reasonable interpretation, upon advise of legal counsel, of the requirements of the Consent Decree; and


WHEREAS, following placement of Contamination Warnings on the Property Appraiser’s property record cards of the properties determined to require warnings notations at the time, several Springfield residents contended that the warnings were inappropriate and went beyond the requirements of the Consent Decree; and 


WHEREAS, those residents commenced separate litigation, initially filed in the State Court system, and thereafter removed by legal counsel for the Property Appraiser to the local federal United States District Court, Middle District of Florida, styled Daniel Blanchard, et al., Plaintiffs vs. Honorable Jim Overton in his capacity as Property Appraiser of Duval County, Florida, Case No.:  3:10-cv-00712-HES-TEM (the “Warnings Lawsuit”); and


WHEREAS, following contested initial motions practice, hearings before the Court, the depositions of the Plaintiffs, an interlocutory appeal, an appellate mediation session and pretrial procedures in preparation of the case for trial, as well as the occurrence of further legal review of the various properties as to which Contamination Warnings had been placed, and the removal of a number of such warnings from numerous parcels, the parties have determined that it is in the best interest of the Plaintiffs, the Property Appraiser and the City of Jacksonville to resolve the litigation, and to avoid further costs, risk and expense, all without admitting any liability each to each other; and

WHEREAS, the parties have developed a proposed agreement which they believe is appropriate for execution in order to resolve the Warnings Lawsuit pursuant to the above; and


WHEREAS, the Warnings Lawsuit in legal effect is a lawsuit against the City because the Property Appraiser is sued in his official capacity, and because any judgment or damages in the matter, if any, are or would be payable from City funds; now therefore

BE IT ORDAINED by the Council of the City of Jacksonville:


Section 1.

Payment authorized.  For the 2011-2012 fiscal year, within the City’s budget, and subject to the provisions of Section 2 below, the Office of General Counsel is authorized to pay from its account number GCGA011 the sum of $90,000 to the trust account stated in the attached Settlement and Limited Mutual Release Agreement herein authorized to be executed.

Section 2.

Carryover.
  The expenditure authorized in this ordinance shall not lapse but shall carryover into fiscal year 2012-2013.


Section 3.

Settlement Approved.
 (a) The proposed Settlement and Limited Mutual Release Agreement attached hereto and incorporated in this ordinance by this reference as EXHIBIT 1 (the “Agreement”), is approved. The Mayor or his designee is authorized to execute the Agreement, in substantially the form attached, on behalf of the City.  In addition, the General Counsel or her designee is authorized to execute all other settlement documents necessary to conclude the approved settlement.  

(b)  Within the time frame required by the Agreement, the total sum of $90,000, as contemplated within the Agreement, shall be paid, provided and on the condition that the United States District Court for the Middle District of Florida, in the pending Warnings Lawsuit hereby authorized to be settled, approves the unopposed motion to amend the amended class action complaint referenced in the attached proposed Agreement and enters an appropriate order approving same prior to a disbursement of any funds to the individually named plaintiffs in the Warnings Lawsuit.  Prior to the District Court’s approval, such sums shall be deposited into the trust account of legal counsel in escrow for the individual plaintiffs, in accordance with the Agreement, but legal counsel shall hold such funds in trust and shall not disburse such funds unless and until the District Court enters its above-described order and until the other terms and conditions required by the proposed Settlement and Limited Mutual Release Agreement hereby approved have occurred within the time frames and means stated in that Agreement.  In the event those conditions are not so satisfied, or if the District Court does not enter an order as described in this paragraph, then the settlement authority hereby granted shall be null and void; the above described $90,000 payment shall not be disbursed to plaintiffs by their counsel, or to their counsel, and instead shall forthwith be returned to the City; and counsel for the Property Appraiser shall resume defense of the litigation.

Section 4.

Effective Date.  This Ordinance shall become effective upon signature by the Mayor or upon becoming effective without the Mayor’s signature.

Form Approved:

/s/  Michael B. Wedner   _ 
Office of General Counsel

Legislation Prepared By: Michael B. Wedner, Deputy General Counsel
G:\General Litigation\Litigation\Blanchard v. Overton\SETTLEMENT\draft ordinance - Blanchard 10.8.v2.doc
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE

DANIEL BLANCHARD,

JACQUELYN BLANCHARD,

LYNN WRIGHT, CASE NO.: 3:10-cv-00712-HES-TEM
LEONARD J. ZIMMER, and

LISA ZIMMER,

Plaintiffs,
V.
The HONORABLE JIM OVERTON in
his capacity as Property Appraiser of Duval

County, Florida,

Defendant.

SETTLEMENT AND LIMITED MUTUAL RELEASE AGREEMENT

This Settlement and Release Agreement (the “Agreement™) is entered into as of the last
date signed below among the above-named Plaintiffs (hereinafter sometimes collectively referred
to as “Blanchard”); Defendant, the Honorable Jim Overton, in his capacity as the Property
Appraiser of Duval County, Florida (*Overton™ or the “Property Appraiser”); and the City of
Jacksonville (“City™) (sometimes collectively referred to hereinafier as “the Parties™), pursuant to
the following terms and conditions:

RECITALS

WHEREAS, the above-styled case concerns a dispute regarding certain annotations to

the Property Appraiser’s records relating to properties contaminated or possibly contaminated

with ash from trash incinerators formerly located in Duval County, Florida; and
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WHEREAS, a Consent Decree was entered on July 17, 2008 (“Consent Decree™) in
US.A. v. the City of Jacksonville, Case No. 3:08-CV-00257-HES-TEM, a case regarding
remediation activities at and around the former incinerator sites (the “Consent Decree
Litigation™); and

WHEREAS, the City of Jacksonville is a party to the Consent Decree and in the Consent
Decree Litigation; and

WHEREAS, the Consent Decree contained provisions which, among other things, called
for the City of Jacksonville City Council to pass an ordinance directing the Property Appraiser to
annotate the property record cards of all properties located within the Site boundaries (as defined
in the Consent Decree) that there are or may by hazardous substances on the property; and

WHEREAS, in or around July 2009, Overton placed or caused to be placed the
following language on the publicly available information on the Property Appraiser’s website
regarding certain real property, including Blanchard’s: “THERE ARE OR MAY BE
HAZARDOUS SUBSTANCES ON THE PROPERTY FOR MORE INFORMATION PLEASE
CALL 904-630-CITY’’; and

WHEREAS, Blanchard sued the Property Appraiser alleging that the Property
Appraiser’s placement of the above language (the “Contamination Warnings™) on the Property
Record Cards ("PRCs”) of certain parcels of land was inconsistent with language of the Consent
Decree, i) in that at the time of the placement of the Contamination Warnings, no ordinance had
been passed by the City, and ii) to the extent that the Contamination Warnings were placed on
properties outside the defined Site boundaries described in the Consent Decree (the “Warnings

Lawsuit™); and
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WHEREAS, Blanchard has sued Overton i‘n the pending Warnings Lawsuit in his
official capacity as Property Appraiser for various relief, including potential money damages;
and

WHEREAS, Overton has vigorously defended himself and his office as to Blanchard’s
allegations, which he strongly denies, and as to which he believes he has good and valid
defenses; and

WHEREAS, the United States District Court in and for the Middle District of Florida
now has pending before it the above captioned Warnings Lawsuit, and has denied Blanchard’s
efforts to remand the matter to state court; and

WHEREAS, the Parties wish and intend to compromise and resolve the instant dispute
without further mediation, negotiation, adversarial proceedings or litigation, and each without
admitting any wrongdoing or liability to the others;

NOW, THEREFORE, in consideration of the premises, mutual covenants and promises
set forth herein, and for good and valuable consideration, the receipt, adequacy and sufficiency
of which are hereby acknowledged, the Parties agree to the following:

1. Free and Fair Agreement:

A. The above recitals are true and correct and are incorporated herein.

B. The Parties obtained or have had the opportunity to obtain legal counsel of their
choice.

C. The Parties acknowledge and agree that this settlement is a compromise of

disputed allegations, claims and demands, and that this Agreement shall not be construed as, or
deemed to be evidence of, an admission or concession of any fault, liability or damage

whatsoever by any of the Parties.
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2. Property Appraiser’s Obligations:

A Payment to Plaintiffs.

In consideration of the foregoing, the City of Jacksonville, on behalf of the Property
Appraiser, agrees to pay the five remaining Plaintiffs as a group the sum total of $90,000.00 (the
“Settlement Amount™) to resolve all presently asserted and potential claims arising out of the
allegations contained in the Warnings Lawsuit, including but not limited to alleged losses in
value, lost financial opportunities, any other monetary loss or damages, costs, interest, and
attorneys’ fees. Payment shall be made payable to “Henrichsen Siegel, P.L.L.C. Trust Account”,
in immediately available funds and by check, money order or wire transfer delivered to Counsel
for Plaintiffs within 10 business days of the effective date of any ordinance(s) authorizing the
execution of this Settlement Agreement and the payment of the Settlement Amount. The
Property Appraiser and its counsel agree to promptly prepare and present the necessary proposed
ordinance(s) to the City Council and the Mayor of the City to obtain the necessary authorization
and appropriation to effectuate the settlement of this matter upon the terms and conditions stated
herein. In the event the City Council and Mayor of the City do not authorize and appropriate the
payment of the Settlement Amount, then this Agreement shall be null, void, and of no force and
effect.

B. Amended Method for “Tagging” PRCs with Contamination Warning

The Property Appraiser’s method of annotating his records shall comply with the
requirements of the Consent Decree, specifically, Article X, Paragraph 27.(1), as interpreted and

enforced by the EPA.
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C. Notification to Other Government Agencies

The Property Appraiser will request that any governmental agency of which he is aware
that in 2009 relied upon the Property Appraiser’s real property records to publically display
information about said real property to remove any reference to the Contamination Warnings
from all properties not within the Site boundaries as defined in the Consent Decree; PROVIDED,
that doing so will not violate the Consent Decree or other applicable law in any respect.

The Property Appraiser and the City agree to take the foregoing actions in full, final and
complete settlement and resolution of the disputes and claims identified herein and in exchange
for the fulfiliment of obligations imposed herein on Plaintiffs.

3. Blanchard’s Obligations:

A. In consideration of the foregoing, Plaintiffs agree to 1) file a Notice of
Withdrawal of the Motion to Certify Class (Doc. 25), in the form attached hereto as Exhibit A; 2)
file an Unopposed Motion, in the form attached hereto as Exhibit B, to Amend the Amended
Class Action Complaint to remove the class allegations; and 3) file a Stipulation of Voluntary
Dismissal, in the form attached hereto as Exhibit C, thereby dismissing with prejudice all claims
against the Property Appraiser in the above-styled action. In addition, Plaintiffs shall obtain, to
the extent which may be necessary, the approval of the Court in this Warnings Lawsuit to
proceed with the foregoing and to settle this matter on the terms and conditions herein set forth.
The Property Appraiser and the City agree to take all steps reasonably necessary as allowed by
law to assist the Plaintiffs with their efforts to obtain the Court’s approval of the settlement of
this matter on the terms and conditions herein set forth if such approval is required. In the event
Plaintiffs do not obtain such Court approval to settle if it is required, then this Agreement is and

shall be null, void and of no force or effect. In such event, Plaintiffs and their counsel shall
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return within five (5) business days the above stated agreed $90,000.00 Settlement Amount
payment to the City, as and when directed by counsel for the City, and this requirement alone
shall survive until completed even after nullification and voiding of the remainder of this
agreement.

B. Plaintiffs shall file the Stipulation to Amend Amended Class Complaint and
Stipulation of Voluntary Dismissal within five (5) business days of their attorneys’ receipt of the
above $90,000.00 payment from the City of Jacksonville on behalf of the Property Appraiser as
described by paragraph 2(A) above. Plaintiffs> attorneys shall not disburse any funds until any
such approvals required from the Court hereunder, if any, have been obtained. If no such
approvals are required, counsel for Blanchard shall so certify in writing to Overton and the City
before releasing and disbursing any funds from their trust account.

4. Mutual Releases:

In further conside_ration of the foregoing, Plaintiffs hereby release, acquit and forever
discharge the Property Appraiser and the City, and his and its respective officials, officers,
directors, agents, employees, representatives, related or affiliated companies, subsidiaries,
beneficiaries, heirs, predecessors, successors, insurers, third party administrators, assigns and
executors from and against any and all past and present losses, liabilities, responsibilities,
demands, obligations, actions, causes of action, rights, judgments, damages, compensation of any
kind, liens, expenses (including attorneys’ fees and costs), as well as any and all claims
whatsoever, in law or in equity, whether known or unknown which Plaintiffs ever had, now
have, or may have arising out of or relating directly or indirectly to the alleged improper
placement of the Contamination Warnings or any matter asserted or which could have been

asserted in this above-captioned Warnings Lawsuit, as of the date of this Agreement, excepting
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only claims or disputes regarding the valuation of the real property owned by the Plaintiffs for
the purposes of the assessment of ad valorem taxes - which specifically are not released or
waived; PROVIDED, HOWEVER, that any such unreleased claims or disputes related to the
valuation of Plaintiffs’ real property shall be subject to the applicable statute of limitations or
other defenses of, or available to, the Property Appraiser, if any.

Likewise, the Property Appraiser hereby releases, acquits and forever discharges
Plaintiffs, their agents, representatives, heirs, successors and assigns, from all actions, claims,
debts, liens and demands whatsoever, whether presently known or unknown, in law or equity,
arising out of or in any way relating to the above-styled litigation of claims regarding the
Contamination Warnings, including, but not limited to, any and all disputes and claims herein
considered.

5. Costs and Attorneys’ Fees:

The Parties shall bear their own respective costs and attorneys’ fees as to any and all
disputes and claims released herein.

6. No Third Party Beneficiaries:

This Agreement shall be binding upon and inure to the benefit of the Parties, and their
respective successors and assigns. This Agreement shall not be construed to be for the benefit of,
or confer any rights to, any third person or party.

7. Acknowledgment of Jurisdiction and Agsreement to Venue:

It is agreed that the Warnings Lawsuit Court shall retain jurisdiction over the Parties in
this Warnings Lawsuit solely for the purpose of enforcing this Agreement, if necessary. The
Parties to the Warnings Lawsuit and this Agreement agree that disputes or claims arising out of

this Agreement will be addressed by, and any action or motion shall be filed in, the United States
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District Court in and for the Middle District of Florida, Jacksonviile Division.

8. Entire Agreement:

This Agreement embodies the entire understanding and agreement of the Parties with
respect to the subject matter hereof, and merges with and supersedes all prior representations,
agreements and understandings, whether oral or written, between the Parties with respect to the
subject matter hereof. Any amendment to this Agreement shall be in writing and signed by the
Parties.

9. Severability:

If any section, subsection, sentence, clause, phrase or other portion of this Agreement is,
for any reason, declared invalid, in whole or in part, by any court, agency, commission,
legislative body or other authority of competent jurisdiction, it is the Parties’ desire that such
portion shall be deemed a separate, distinct and independent portion, and that such declaration
shall not affect the validity of the remaining portions hereof, which other portions shall continue
in full force and effect, to the extent appropriate and allowed by law.

10. No Admission of Liabilitv:

As noted above, and in this paragraph, no part of this Agreement constitutes an admission
of fault, wrongdoing or liability by any of the Parties, as they specifically disclaim any fault,
wrongdoing or liability relating in any way to the above-styled Warnings Lawsuit. The Parties
have entered into this Agreement solely to compromise and settle their disputes in the instant
Warnings Lawsuit without further cost, expense or inconvenience.

11. Governing Law:

This Agreement shall be deemed to be executed in the State of Florida and shall be

construed and governed in all respects, including validity, interpretation and effect, in
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accordance with the laws of this State.

12. Drafting of Agreement and Authority to Sien:

This Agreement was drafted with each party having an equal right to review, comment
upon and draft specific provisions. In the event of any dispute or suit related to the interpretation
of this Agreement or its terms, no provision will be construed against any party as the drafter of
this Agreement. Each party represents that the individual(s) signing below has/have the authority
to sign on his, her or its behalf.

13. Counterparts:

This Agreement may be executed in counterparts which, when taken together, shall
constitute an original, fully executed Agreement.

IN WITNESS WHEREOF, the Parties have executed and delivered this Agreement on

the date(s) provided below,

Daniel Blanchard Date

STATE OF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this day of ,

2012, by ,whois O Personally Known o0 Produced

Identification.

Type of Identification Produced

Signature of Notary Public
State of Florida

Name of Notary Typed, Printed or Stamped

NOTARY SEAL
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Jacquelyn Blanchard Date

STATE OF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this day of , 2012,

by » whoiso  Personally Known o Produced Identification.

Type of Identification Produced

Signature of Notary Public
State of Florida

Lynn Wright Date

STATE OF

COUNTY OF

The foregoing instrument was acknowledged before me this ___ dayof , 2012,
by . whoiso  Personally Known o Produced Identification.

Type of Identification Produced

Signature of Notary Public
State of Georgia
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Leonard Zimmer Date

STATE OF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this day of ., 2012,
by ,whoiso Personally Known o Produced Identification.
Type of Identification Produced

Signature of Notary Public
State of Florida

Lisa Zimmer Date

STATE OF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this day of , 2012,
by ,whoiso Personally Known o Produced Identification.
Type of Identification Produced

Signature of Notary Public
State of Florida

FOR DEFENDANT PROPERTY APPRAISER, BY:

(sign) Date

(print name)

(print title)

STATE OF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this day of , 2012,
by ,whoiso Personally Known o Produced Identification.
Type of ldentification Produced

Signature of Notary Public
State of Florida
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Form approved.
OFFICE OF GENERAL COUNSEL

By:
Its:

FOR CITY OF JACKSONVILLE, BY:

(sign) Date

(print name)

(print title)

STATE OF FLORIDA
COUNTY OF DUVAL

The foregoing instrument was acknowledged before me this day of , 2012,
by ,whoiso Personally Known o Produced Identification.
Type of Identification Produced

Signature of Notary Public
State of Florida

Form approved.
OFFICE OF GENERAL COUNSEL

By:
Its:
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION

DANIEL BLANCHARD,
JACQUELYN BLANCHARD,
LYNN WRIGHT,

LEONARD J. ZIMMER, and
LISA ZIMMER,

Plaintiffs,
CASE NO: 3:10-cv-00712-HES-TEM

V.

THE HONORABLE JIM OVERTON
in his Capacity as PROPERTY
APPRAISER, DUVAL COUNTY,
FLORIDA.

Defendant.
/

PLAINTIFFS’ NOTICE OF
WITHDRAWAL OF MOTION TO CERTIFY CLASS

On January 14, 2011, DANIEL BLANCHARD, JACQUELYN BLANCHARD, LYNN
WRIGHT, LEONARD J. ZIMMER and LISA ZIMMER, on behalf of themselves and all others
similarly situated, by and through their undersigned counsel, filed a Motion to Certify Class and
Incorporated Memorandum of Law in Support (Doc. 25). Since the filing of this Motion, the
Plaintiffs and Defendant, the Honorable Jim Overton, Property Appraiser, Duval County, Florida
have engaged in settlement negotiations which will result in the filing of, among other things, an
Unopposed Motion to Amend the Amended Class Complaint to remove the class allegations.

Consequently, Plaintiffs respectfully withdraw the previously filed Motion to Certify Class.
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Respectfully submitted,

HENRICHSEN SIEGEL, P.L.L.C.

/s/Helen H. Albee

Neil L. Henrichsen (Fla. Bar No. 111503)
Helen H. Albee (Fla. Bar No. 987247)
1648 Osceola St.

Jacksonville, FL 32204

Telephone: (904) 381-8183

Facsimile: (904) 381-8191
nhenrichsen{@hslawyers.com
halbee@hslawyers.com

Ateorneys for Plaintiffs Travelers
Casualty & Surety Company of America

CERTIFICATE OF SERVICE

[ hereby certify that on this _ day of , 2012, 1 presented the foregoing to the Clerk

of the Court for filing and uploading to the CM/ECF system, which will automatically send

emall notification of such filing to the attorneys of record.

s/Helen H. Albee

Exhibit 1
Page 14 of 31

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONVILLE DIVISION

DANIEL BLANCHARD,
JACQUELYN BLANCHARD,
LYNN WRIGHT,

LEONARD J. ZIMMER, and
LISA ZIMMER,

Plaintiffs, CASE NO: 3:10-cv-00712-HES-TEM

V.

THE HONORABLE JIM OVERTON
in his Capacity as PROPERTY
APPRAISER, DUVAL COUNTY,
FLORIDA.

Detendant.
/

UNOPPOSED MOTION TO AMEND THE
AMENDED CLASS ACTION COMPLAINT

Pursuant to RULE 15(a)(2) of the FEDERAL RULES OF CIVIL PROCEDURE and Local
Rules 3.01 and 4.01, Plaintiffs Daniel Blanchard, Jacquelyn Blanchard, Lynn Wright,
Leonard J. Zimmer And Lisa Zimmer, by and through their undersigned counsel, hereby
file this Motion to Amend the Amended Class Action Complaint in the form of the attached
proposed Second Amended Complaint. The amendments remove the class allegations
previously alleged. The undersigned counsel has conferred with Michael B. Wedner, counsel
for Defendant The Honorable Jim Overton. Mr. Wedner has indicated there is no opposition
to the proposed amendments and has indicated written consent would be filed with the
Court. The Plaintiffs respectfully request the Court to deem the Second Amended Complaint
filed as of the date of this filing or alternatively, on the date the Defendant’s written consent

to the proposed amendments is filed.
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Respectfully submitted:

s/Helen H. Albee

Neil L. Henrichsen

Fla. Bar No. 0111503
Helen H. Albee

Fla. Bar No.: 987247
HENRICHSEN SIEGEL, P.LL.L.C.
1648 Osceola St.
Jacksonville, FL 32204
{904) 381-8183

(904) 381-8191 (Facsimile)
Halbee@hslawyers.com
Attorneys for Plaintiffs

CERTIFICATE OF SERVICE

I hereby certify that on this ™ day of , 2012, [ presented the foregoing to
the Clerk of the Court for filing and uploading to the CM/ECF system, which will
automatically send email notification of such filing to the following attorney of record:

Michael B. Wedner

David D’ Agata

Loree French

Craig Feiser

Attorneys for Defendant
s/Helen H. Albee
Helen H. Albee

RS
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA

JACKSONVILLE DIVISION
DANIEL BLANCHARD,
JACQUELYN BLANCHARD,
LYNN WRIGHT, LEONARD J.
ZIMMER, and LISA ZIMMER,
Plaintiffs, CASE NO: 3:10-cv-00712-HES-TEM

V.

THE HONORABLE JIM OVERTON
in his Capacity as PROPERTY
APPRAISER, DUVAL COUNTY,
FLORIDA.

Defendant.
/

SECOND AMENDED COMPLAINT

The Plaintiffs, DANIEL BLANCHARD, JACQUELYN BLANCHARD, LYNN
WRIGHT, LEONARD J. ZIMMER and LISA ZIMMER, on behalf of themselves, by and
through their undersigned counsel, hereby sue the HONORABLE JIM OVERTON in his
capacity as PROPERTY APPRAISER, DUVAL COUNTY, FLORIDA and by way of this
Second Amended Complaint state as follows:

PARTIES, JURISDICTION AND VENUE

1. Plaintiffs Daniel and Jacquelyn Blanchard own real property located at 1511 N.
Laura St., Jacksonville, Duval County, Florida.
2. Plaintiff Lynn Wright owns real property located at 228 W. 4™ St., Jacksonville,

Duval County, Florida.
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3. Plaintiffs Leonard J. and Lisa Zimmer own real property located at 1333 Silver
St., Jacksonville, Duval County, Florida. Plaintiff Leonard J. Zimmer owns the property located
at 1339 Silver St., Jacksonville, Duval County, Florida which is adjacent to 1333 Silver St.

4, Defendant Jim Overton (hereinafter “Overton”), the Property Appraiser of Duval
County, Florida, is a local government official pursuant to the Florida Constitution whose office
is part of the consolidated government of the City of Jacksonville, Florida pursuant to the Charter
of the City of Jacksonville, Florida as readopted in Chapter 92-341, Laws of Florida. The
Property Appraiser is an integral part of the consolidated government of the City of Jacksonville,
Florida. Funding for the Property Appraiser’s office is provided by the General Operating Fund
of the City of Jacksonville. Overton is a person pursuant to 42 U.S.C. § 1983 and at all times
relevant to this case acted under color of law. Overton is sued in his official capacity only.

5. This Court has jurisdiction over this case pursuant to the Order Denying the
Motion for Remand (Doc. 20) and 28 U.S.C. §1331, 28 U.S.C. §1343 and 42 U.S.C. §§ 1983 and
1988.

6. All conditions precedent to bringing this action have been satisfied, waived or
excused.

7. Venue is proper in Duval County, Florida pursuant to 28 U.S.C. §§ 1391(b) and

(c) as the cause of action alleged herein accrued in Duval County, Florida.

8. This complaint is timely filed.
FACTUAL BACKGROUND
9. At all umes relevant hereto, Overton had the responsibility as Property Appraiser

for assessing all real and personal property in Duval County. Further, Overton had the duty to

2
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perform all functions or duties imposed by general law or special law on the property appraiser
of Duval County, Florida.

10. Sometime in or after July 2009, without the authorization of any general or
special law enacted by the City Council of Jacksonville, Florida, Overton placed the following
language on the data collection card obtainable from the Property Appraiser’s website regarding
the Plaintiffs’ real property: “THERE ARE OR MAY BE HAZARDOUS SUBSTANCES ON
THE PROPERTY FOR MORE INFORMATION PLEASE CALL 904-630-CITY” (the
“Unlawful Notation”). The Unlawful Notation appeared at the end of the legal description for
each affected property accessible through the Property Appraiser’s website.

11.  Tagging the Plaintiffs’ property with the Unlawful Notation was not an act of
“assessing” real property nor was it necessary to determine the just value of the tagged
properties.

12. Because the act of tagging the Plaintiffs’ property with the Unlawful Notation was
not an act of “assessing” real property, the procedures available to protest the valuation of real
property provided by Florida law were not available to address the Property Appraiser’s
wrongful act and obtain removal of the Unlawful Notation.

13, The Property Appraiser has referred to a consent decree as the basis for Overton’s
actions set forth in Paragraph 10 of the Amended Complaint. A true and correct copy of an e-
mail from the Chief Appraiser for the Property Appraiser’s office is attached hereto as Exhibit A.

14. The consent decree referenced by the Property Appraiser’s Office was entered
into by the City of Jacksonville with the Environmental Protection Agency in the matter of

United States of America_v. City of Jacksonville, in the United States District Court for the

3
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Middle District of Florida, Jacksonville Division, Civil Action No.: 3:08-cv-257(the “Consent
Decree™. A true and correct copy of the Consent Decree (without appendices except for
Appendix E) is attached hereto as Exhibit B.!

15. However, the pertinent language of the Consent Decree states that the City of
Jacksonville “shall satisfy this requirement through ordinances (1) directing the Duval County
Property Appraiser to annotate the property record cards of all properties located within the Site
boundaries that there are or may be hazardous substances on the property; . . .” Consent Decree,
p. 16 (emphasis added). The requirement that an ordinance be enacted demonstrates that the act
of tagging or annotating the public information regarding the affected properties with the
Unlawful Notation is not within Overton’s legal duties as property appraiser.

16. Furthermore, the City of Jacksonville recognized the need to draft an ordinance to
implement this requirement of the Consent Decree as evidenced by the communications between
the Office of General Counsel and the Property Appraiser’s office wherein Kristina Nelson,
Assistant General Counsel, states she “will be drafting the ordinance directing the Property
Appraisers Office to make these annotations”. A true and correct copy of Ms. Nelson’s
September 11, 2008 e-mail to the Property Appraiser’s office and others is attached hereto as
Exhibit C.

17. Contrary to the Consent Decree and law, no ordinance directing the Property
Appraiser to annotate any property record card in order to comply with the Consent Decree was

ever enacted by the City of Jacksonville.

' The appendices to the Consent Decree are extremely voluminous, at least one containing over
400 pages. Furthermore, upon information and belief, Overton is in possession of a copy of the
full Consent Decree.
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18. Furthermore, Defendant Overton placed the Unlawful Notation on properties
which were not located within the Jacksonville Ash Site boundaries as defined in the Consent
Decree. These properties were never supposed to have been tagged according to the plain
language of the Consent Decree.

19. The Plaintiffs properties are all located outside the Jacksonville Ash Site
boundaries as defined in the Consent Decree.

20. The Plaintiffs had no notice that the Property Appraiser intended to tag properties
which were outside the Jacksonville Ash Site boundaries as defined in the Consent Decree or
without awaiting the passage of an ordinance by the City of Jacksonville directing him to take
such action.

21. Additionally, following the Property Appraiser’s illegal actions described herein,
the Tax Collector, in reliance upon the Property Appraiser’s records, has also been erroneously
displaying the Unlawful Notation on its website for the properties affected.

22. Initial requests to the City of Jacksonville and the Defendant for the removal of
the Unlawful Notation from properties which were not located within the Jacksonville Ash Site
boundaries as defined in the Consent Decree were refused. The policy of the Property Appraiser
was that the Unlawful Notation should remain in place in perpetuity.

23. Through his actions and inactions, the Property Appraiser adopted a policy which
as applied to the Plaintiffs was an invalid exercise of the power of his office, was arbitrary and
capricious and did not bear a substantial relation to the public health, safety, morals, or general

welfare.
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24. Upon information and belief, none of the properties owned by the Plaintiffs have
ever been used as a landfill or a dump site.

25, Overton had no legal authority or legal duty to place the Unlawful Notation on
data collection cards for the properties which were outside the Jacksonville Ash Site boundaries
as defined in the Consent Decree. The act of placing the Unlawful Notation on the data
collection cards for properties which were outside the Jacksonville Ash Site boundaries as
defined in the Consent Decree was without due process of law because the Property Appraiser
exceeded his authority and there was no basis for the Plaintiffs’ properties to have been tagged.

26.  Upon information and belief, the properties were been rendered unmarketable and
ineligible for most types of mortgage lending.

27.  After the initial complaint was filed and served in this matter, in or around
October 2010, the Property Appraiser removed the Unlawful Notation from the Plaintiffs
property information; however, this removal did not fully cure the violations of the Plaintiffs’
fundamental rights, including those guaranteed by the United States Constitution.

28. The Plaintiffs have been damaged by the illegal and unauthorized actions of
Overton as the market value of the real property which was tagged with the Unlawful Notation
has been negatively impacted and the diminution in value has not been recovered through the
removal of the Unlawful Notation. For example, the certified Land Value (Market) for the
Blanchards’ property was decreased by the Property Appraiser from $25,680.00 in 2009 to
$8,160.00 in 2010. True and correct copies of print outs from the Property Appraiser’s website
demonstrating these market valuation differences are attached hereto as Exhibit D. In another

example, the Land Value (Market) of another property which was tagged was certified in 2010

6

Exhibit 1
Page 22 of 31
by the Property Appraiser to be $8,640.00. A true and correct copy of the print out for 37 W. 3rd
Street from the Property Appraiser’s website is attached hereto as Exhibit E. However, the Land
Value (Market) of the property across the street from 37 W. 3rd Street which did not receive the
Unlawful Notation was certified in 2010 by the Property Appraiser to be $24,840.00, despite the
fact there was no difference in the number of land units or zoning for either property. A true and
correct print out for 36 W. 3rd Street from the Property Appraiser’s website is attached hereto as
Exhibit F.

29. Other properties which tagged were likewise affected as described in the
preceding paragraph. For example, the Land Value (Market) for a property outside the
boundaries of Lonnie Miller Site as defined by the Consent Decree which received the Unlawful
Notation was decreased by the Property Appraiser from $11,125.00 to a proposed value of
$1,125.00 in 2010. A true and correct copy of the print out from Property Appraiser’s website for
7424 Dostie Dr. E is attached hereto as Exhibit G. The Land Market Value for a property outside
the boundaries of the Forest Street Site as defined by the Consent Decree which received the
Unlawful Notation was decreased from $9,550.00 in 2009 to proposed value of $945.00 in 2010
while the Land Value (Market) for a property across the street from it which was not tagged
remained the same. True and correct copies of print outs for 2450 Forest St. and 243 Stockton St.
from Property Appraiser’s website are attached hereto as Exhibit H. Thus, the Forest St.

property, which was the larger parcel, was valued at less than the smaller Stockton St. property.
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COUNT I FOR DECLARATORY JUDGMENT

30.  Plaintiffs incorporate by reference and reallege each of the allegations contained
in Paragraphs 1-29 of this Second Amended Complaint with the same force and vigor as if set
out here in full.

31.  There is bona fide, actual, present and practical need for the declaration of the
rights of the Plaintiffs regarding the unlawful actions taken by the Property Appraiser.

32. The Plaintiffs’ rights guaranteed by the Constitution of the State of Florida to
acquire, possess and pratect their property have been adversely affected by the unlawful actions
taken by the Property Appraiser and their relief from those actions is dependent upon the
application of the law stated above to the facts of this case.

33. There is a present ascertained or ascertainable state of facts or a present
controversy about whether the Property Appraiser had the power or authority to take the actions
complained of herein.

34.  The Property Appraiser has an actual, present interest in the subject matter of this
lawsuit which is adverse to the Plaintiffs.

35. The Plaintiffs are uncertain of their rights as a result of the unlawful acts of the
Property Appraiser and they are unable to obtain complete relief without a declaration of the
same by the Court.

36.  The Plaintiffs shall also seek supplemental relief upon motion and notice of

hearing as required by Florida law.
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COUNT Il FOR INJUNCTIVE RELIEF

37. Plaintiffs incorporate by reference and reallege each of the allegations contained
in Paragraphs 1-29 of this Second Amended Complaint with the same force and vigor as if set
out here in full.

38. Because the controversy herein involves the illegal exercise of power by a
governmental agency, the Plaintiffs have no adequate remedy at law to redress the harm
complained of herein.

39. Unless enjoined by the Court and required to request any governmental agency
which relied upon its records to publically display the Unlawful Notation to remove the same
from all governmental websites displaying such information about the Plaintiffs’ and the class
members’ property, the Property Appraiser will continue his unlawful exercise of power. Thus,
the violations of the Plaintiffs' rights will continue.

40. The Property Appraiser should also be enjoined from tagging Plaintiffs’ property
with the Unlawful Notation without legal authority or basis therefore in the future.

41. Unless enjoined by the Court, the irreparable harm suffered by the Plaintiffs will
continue.

COUNT 111 FOR VIOLATION OF FOURTEENTH AMENDMENT
DUE PROCESS PURSUANT TO 42 U.S.C. §1983

42. Plaintiffs incorporate by reference and reallege each of the allegations contained
in Paragraphs 1-29 of this Second Amended Complaint with the same force and vigor as if set

out here in full.

Exhibit 1
Page 25 of 31

43, The Property Appraiser, by placing the Unlawful Notation, was implementing a
policy or practice.

44, However, the Property Appraiser’s actions taken under color of law to implement
this policy or practice, as applied to the Plaintiffs, deprived them of their rights guaranteed by the
Fourteenth Amendment of the United States Constitution because the required ordinance
directing him to annotate those defined properties had not been passed by the City of
Jacksonville and the plain language of the Consent Decree demonstrated that the Plaintiffs’
properties were not to receive the Unlawful Notation at all. The Plaintiffs’ properties were
outside the Site boundaries as defined by the Consent Decree.

45.  The Plaintiffs had no notice that the Property Appraiser intended to tag properties,
and were otherwise denied any due process with regard to the Property Appraiser’s actions
concerning their property.

46.  The Defendant acted with deliberate indifference to the rights of the Plaintiffs by
the wrongful tagging of the Plaintiffs’ properties with the Unlaw ful Notation.

47.  The actions of the Defendant, in being deliberately indifferent to the
Constitutional rights and interests of the Plaintiffs, are a direct and proximate cause of the
Plaintiffs and the Class members’ damages.

48.  The acts and omissions of the Defendant in this case deprived the Plaintiffs of
their rights under the Fourteenth Amendments to the United States Constitution in violation of 42
U.S.C. § 1983.

49. As a direct and proximate result of the Property Appraiser’s actions related to his

policy of tagging of properties with the Unlawful Notation, the Plaintiffs are entitled to
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declaratory and injunctive relief as well as supplemental relief to compensate the Plaintiffs for
the value lost and other damages due to the illegal acts of the Property Appraiser.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs request the following relief:

a) An Order adjudging and declaring that the Defendant The Honorable Jim Overton
In his capacity as Property Appraiser, Duval County, Florida acted without authority
and in violation of the rights of the Plaintiffs when he placed the Unlawful Notation
on the data collection cards of the property owned by the Plaintiffs;

b) An Order requiring the Defendant The Honorable Jim Overton in his capacity as
Property Appraiser, Duval County, Florida to inform any governmental official who
relied on the records of the Property Appraiser which contained the Unlawful
Notation from the data collection cards for the real property in Duval County, Florida
to display information to the public to remove the Unlawful Notation from the
information where not properly placed;

c) An Order enjoining the Defendant The Honorable Jim Overton in his capacity as
Property Appraiser, Duval County, Florida from taking similar action without legal
authority in the future;

d) Awarding each of the Plaintiffs supplemental relief for the damages suffered due
to the illegal acts of the Property Appraiser;

e) Awarding the Plaintiffs, pursuant to 28 U.S.C. § 1920 and 42 U.S.C. § 1988, their
costs and expenses in this litigation, including, but not limited to, expert fees and
attorneys’ fees; and
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Awarding Plaintiffs such other and further relief as may be just and proper.
Respectfully submitted,

S/Helen H. Albee

Neil L. Henrichsen

Fla. Bar No. 0111503

Helen H. Albee

Fla. Bar No.: 987247
HENRICHSEN SIEGEL, P.L.L.C.
1648 Osceola St.
Jacksonville, FL 32204

(904) 381-8183

(904) 381-8191 (Facsimile) -
Halbee@hslawyers.com
Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY THAT a true and correct copy of the foregoing has been furnished
to the United States District Court, Middle District of Florida for filing by using the CM/ECF
system on this _ th day of , 2012, T also certify that the foregoing document is being
served this day on all counsel of record identified below via transmission of Notices of
Electronic Filing generated by CM/ECF.

Michael Wedner

Deputy General Counsel
David J. D’ Agata

Assistant General Counsel
Craig D. Feiser

Office of the General Counsel
City of Jacksonville

117 W. Duval St_, Suite 480
Jacksonville, FL 32202
mwedner{gcoj.net
Dagata{@coj.net

s/Helen H. Albee

13

Exhibit 1
Page 29 of 31
UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
JACKSONYVILLE DIVISION

DANIEL BLANCHARD,
JACQUELYN BLANCHARD,
LYNN WRIGHT,

LEONARD J. ZIMMER, and
LISA ZIMMER,

Plaintiffs, CASE NO: 3:10-cv-00712-HES-TEM
V.

THE HONORABLE JIM OVERTON
in his Capacity as PROPERTY
APPRAISER, DUVAL COUNTY,
FLORIDA.

Defendant.
/

STIPULATION OF DISMISSAL WITH PREJUDICE

Pursuant to RULE 41(a)(1)(A)(ii) of the FEDERAL RULES OF CIVIL PROCEDURE,
Plaintiffs Daniel Blanchard, Jacquelyn Blanchard, Lynn Wright, Leonard J. Zimmer And
Lisa Zimmer and Defendant, the Honorable Jim Overton, in his capacity as the Property
Appraiser of Duval County, Florida, by and through their undersigned counsel, hereby
stipulate and agree to the dismissal with prejudice of all claims asserted against Defendant,
the Honorable Jim Overton, in his capacity as the Property Appraiser of Duval County,
Florida as stated in the Second Amended Complaint, with each party to bear their own

attorney's fees and costs.
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Respectfully submitted:
Henrichsen Siegel, P.L.L.C.

/s/Helen H. Albee

Neil L. Henrichsen (Fla. Bar No. 111503)
Helen H. Albee (Fla. Bar No. 987247)
1648 Osceola St.

Jacksonville, FL 32204

Telephone: (904) 381-8183

Facsimile: (904) 381-8191
nhenrichsen@hslawyers.com
halbee@hslawyers.com

Attorneys for Plaintiffs

Office of the General Counsel

5/

Michael B. Wedner

Fla. Bar No.: 287431
David D’ Agata

Fla. Bar No.: 663891

117 W. Duval St., Ste. 480
Jacksonville FL 32202
(904) 630-1834

(904) 630-1316 (Facsimile)
mwedner{@coj.net
dagata@coj.net

Attorneys for Defendant

CERTIFICATE OF SERVICE

[ hereby certify that on this __th day of , 2012, 1 presented the foregoing
Stipulation of Dismissal without Prejudice to the Clerk of the Court for filing and
uploading to the CM/ECF system, which will automatically send email notification of

such filing to the attorneys of record.

s/Helen H. Albee
Helen H. Albee
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